SIMON PICKVANCE


This talk will review the need for new legislation on protecting workers from the harmful effects of work. To determine the shape that legislation should take, I am going to deal with

•
the current state of the psychosocial working environment as described by a number of surveys, and 

•
the likely success of HSE’s Stress Management Standards (SMS) approach to improving conditions  

•
how the psychosocial working environment affects mental and physical wellbeing so that we can decide what kind of approach to improving it is required. 

•
existing law that deals with stress and its causes, 

•
recent proposals for changes to UK law 

•
an integrated approach and some of the outstanding issues that surround it.

The state of the psychosocial working environment

Over the past 5 years or so there has been no shortage of reports on aspects of the psychosocial working environment; some dealing with the need for or effects of, new legislation, others longitudinal studies following changes in levels of psychosocial stress and stressors at work. So we have a reasonable idea about – at least – what people are willing to say to interviewers about their working lives.

HSE’s own survey of the Psychosocial Working Conditions in GB has followed trends in several aspects of workers’ perceptions. 1/3 of those asked had discussed stresses of job with manager. 14% said that they were very or extremely stressed by work.

Demands: higher for manual than non-manual workers. 50% pressured to work long hours and more than 30% had unreasonable time pressures.

Support: more satisfaction with peer support than manager support

Relationships: quite high levels of anger (30% sometimes angry with colleagues), and bullying (15% often or always bullied at work)

Control and change: more than half mention being consulted about change at work

Roles were generally clear. 

No significant trends over the four years 2004-2007.  

Most of these results can be confirmed or amplified by other studies. DTI/BERRs Fair Treatment at Work reports show high levels of bullying and perceived unfairness at work. 1 million people said they had been bullied during the previous year. The DTI assessment of fairness is broader than HSE’s; fairness about arrangements for people with illness, disability, or ageing were the main problems cited. Many people felt unable to do anything about it.

On involvement/control, the British Social Attitudes Survey found that workers reported declining influence over proposed change in the way their work is done; 40% + say they would have no say. The 2004 Workplace Employee Relations Survey (WERS) study found that in two thirds of workplaces there was no engagement with workers on any issue. 18% negotiated over pay, 11% informed or consulted, 70% did not engage at all on pay. On all other headings there were lower levels of engagement.  

There is strong evidence that differences between the experience of different groups within the workforce have widened; particularly in respect of pay. The various initiatives taken by the government on vulnerable workers shows an awareness of a widening gap in experience across many aspects of working life though few of the surveys I have seen have attempted to measure these.

Using working hours as one aspect of work demands; several surveys have found that weekly hours have fallen a little over the past 15 years and that work-life balance arrangements have improved.

The European Foundation’s series of European Working Conditions Surveys is helpful because it shows how the organisation of work has changed, as well as looking at how workers feel about their work. On most measures there have been relatively few improvements and in many respects working conditions are worse or no better than they were 15 years ago.

The workforce is on average older, with the well-known decline in the manufacturing workforce with a compensating increase in its productivity. There has been a big increase in use of computers from 30 to 47% of all jobs from 1990 to 2005.

Negative changes have included:

•
Increase in performance targets, work intensity

•
Decrease in autonomy – particularly on speed of work

•
Decrease in learning new things, autonomous problem solving and quality control.

•
Decrease in satisfaction

Positive changes have included:

•
A small reduction in number of people working long hours – though this has been much more marked amongst men than women.

•
Increase in part-time working, particularly amongst women, 

•
an increase in flexible working arrangements and 

•
a perceived decrease in Health and Safety risks particularly between 91 and 95

•
Reduced discrimination at work

•
More women in professional jobs

•
In UK over the same period we know there has been a slight easing the situation of older workers trying to get jobs.

The EWCS tells us something that UK studies on their own cannot. They show that there is no inevitability about these changes. Indeed one group of EU countries seems to have broken away from UK and other larger economies in developing a different set of working relationships. They have more autonomy at work, more teamwork, more consultation and flexibility over roles, and higher levels of technology (Scand and NL) when compared with UK and Ireland with less teamwork and consultation, and more top managers.

The Stress Management Standards approach

The approach taken by HSE to tackling the increased reports of stress at work during the 1990s and the continuing high levels since 2000 is to set up voluntary management standards against which organisations’ performance could be checked. The analysis was heavily influenced by the so-called Demand-Control-Support model of stress and to a lesser extent by research showing that change and insecurity had effects on health. The course of action taken by HSE was to consult on and publicise the standards, providing a set of standard assessment questionnaires to be used by employers. One aspect of the assessment technique is that it does not aim for perfection; a tolerance of, say, poor relationships at work, as seen by a proportion of the workforce is acceptable. Of course perfection is unattainable, but at the same time there is no area of occupational health where we would accept a background level of illness caused by work.

Encouragement to adopt the SMS methods would start with areas thought to be high risk; education being a priority. Enforcement actions were not ruled out and have since ensued – though in small numbers. HSE’s own assessment of progress is that there is no evidence so far that there has been any improvement attributable to the SMS, but that none would really be expected because of a predicted delay between adoption of the SMS method and likely effects.

An alternative explanation that seems more plausible to me is that there has been a series of changes over the past 15 years as can be seen from the EWCS; in the business model, in management methods, in technologies employed at work, in workers’ desires and perceptions, that outweights the effects that any kind of voluntary scheme of this kind can have.

What is stress?

To generate a new framework for regulation in this area I want to go back first of all to what we understand by stress.  It is not straightforward.  Stress emerged from the use of physical ideas (stress and strain) to explain changes in how the body works in a number of exceptional circumstances.  The adoption of psychological stress as an everyday term is fairly recent – 25 years ?  We mean something both outside us in the workplace and inside us and having both mental and physical effects on us.  

Bad stress and good stress

As colloquially used people generally mean ‘bad stress’ when they use the word, but the older meaning (the response to exceptional circumstances) still persists.  When high status workers describe stress what they mean is that the demands of their job require high levels of alertness and responsibility but they do not necessarily mean this in a negative way – studies of their physiology and of the psychological effects of these high demands shows that if they have sufficient opportunities to take the necessary decisions this is ‘good stress’, if anything health-enhancing.

Stress can co-exist alongside feelings of wellbeing at work, or liking the job or of getting job-satisfaction.  Why this is beyond the scope of this discussion.  I am going to assume that the well-established effects on physical health (heart disease, the immune system, etc) and psychological wellbeing of a negative psychosocial working environment are sufficient to make the case for new controls, while recognising that most people would still rather work than not work and even to work in a stressful working environment rather than not to work at all.

Silent stress

There is no doubt that the people most likely to suffer physically and mentally from a poor psychosocial working environment are those who are least likely to talk about it.  This is because when you ask someone whether they are stressed, there is no meter they can read; they have to compare; with their workmates, or with how they were last year, or with how they are in their homelife.  For those with the worst working environment, stress is the norm – it has been, it is for their workmates and it’s the same in their neighbourhoods at night as it is in their jobs during the day.

My own experience of speaking to workers about their work is that the current understanding of stress and the way that it has solidified in the SMS is not likely to meet workers’ needs.

Stress is about thinking and feeling

The SMS is based largely on a model of work as making cognitive demands on us – demands of acquiring knowledge and thinking.  What my patients describe is a mixture of cognitive and emotional demands.  What are these emotions ?

Anger

They express anger about unfairness, their frustration at not getting the rewards from work that they deserve. Anger can be focussed on many aspects of work (it is measured in the SMS but only anger at work colleagues).  

Fear

Then there’s fear; fear of changes at work, anxiety about the effects of illness, fear of individual violence or intimidation.  

Frustration and the need to belong

Most people don’t mind a physically or mentally demanding job – if it makes big demands that’s tiring and they need time to recover; what they object to is if the demands are unfair; that is more than they can cope with, more than other people they work with are having to deal with, more than they are used to, and more than is justified by the pay they receive.  Anger at unfairness is another aspect of the emotional demands at work; frustration at unrewarded effort (the so-called effort-reward imbalance shown to increase risk of heart disease). 

Belonging to a group

The concept of fairness is based on expectations of mutuality and reciprocity; belonging to a single group and exchanging equally, that is deeply based and rooted in our emotional systems of social belonging. What individual workers express in response to a breach of trust is a classic panic reaction to loss of belonging – the same in its origins as that seen in all humans and many other animals (the emotional systems in the brain are very ancient).  The long management hierarchies and hourglass labour market that we have in UK emphasise status rather than fairness; difference rather than what is held in common.

Care

The last of the emotional systems I want to mention here is the key to the whole system; it is the expectation of and practice of care.  Psychologists have recently discussed whether alongside the alertness response that generates fear and anger reactions, there is a biological need to tend or befriend in situations of stress.  They have argued that this is stronger in women than in men.  I suggest that the practice of care for others is fundamental for all of us.  It is after all built into our common law; the duty of care, just as social belonging is built into legal notions of trust and confidence that appear in employment law. 

Existing use of law in the field of stress at work

The TUTB/REHS produced an extremely useful background document on existing legal instruments bearing on stress at work.  The listed the Working Time Directive, Pregnancy at Work Directive, The DSE Directive and the Framework Directive itself.  I think we could add to that elements of the Work Equipment Directive that deal with the ergonomic design of equipment.  The Human Rights Act and the Equal Treatment Directive lay the basis for dignity at work and for fairer treatment.

In UK we also have the Harassment Act, and legislation on Flexible Working Arrangements as well as employment law on dispute resolution at work.  Privacy is tackled in a number of pieces of legislation – like the Access to Medical Reports Act and Regulation of Investigatory Powers Act 2000 (that includes prohibitions on email monitoring and telephone eavesdropping).

Proposed law

There has also been a series of proposals from trade unions that also attempt to regulate in this area.

The Dignity at Work Bill

A right to train

A right to flexible working

A duty to have rehabilitation arrangements in place

A much more sophisticated duty of care to tackle risk of disease which needs to be strengthened because of the manifest failure of HASAWA and MHSWR to reduce the burden of occupational ill-health.

Clearer Directors’ duties governing prevention services.

Changes to the legal basis for employers’ liability compensation

and more

A Quality of Working Life Act

The suggestion that we need a QWLA came out of comment by John McDonnell at a meeting held by IER after the last conference of this kind 2 years ago.  A QWLA could include – this is not an exhaustive list, nor even a definite framework as we are at an early stage in working out what we want :

1. A clarification of the duty of care

1.1 Clarify line of responsibility: 

Directors’ duties

The Health and Safety (Directors’ Duties) Bill was promoted by TGWU in 2005. Duties include informing other directors of the health and safety performance of the enterprise and the effects on health and safety of decisions taken by them and a duty to take all reasonable steps to ensure that the company acts in accordance with the requirements of health and safety legislation.

1.2 Determining role in health and safety performance to be reasserted in supply chains (based on CDM principles), and where agency workers are used.

1.3 Employers’ liability insurance to be mutualised and regulated

2. Recognition and accommodation of workers’ emotional and family needs:

2.1 Work-life balance: a right to work flexibly

A right extended to all ages of children, carers, any family or social responsibility

2.2 Working hours

Removal of opt out

Clarify current inspection regime of HSE for working hours

3. A duty to provide rehabilitation services for workers with long-term and work-related health problems

3.1 Rehabilitation and extending working life

Rehabilitation leave

Prepared plans for return to work

4. Freedom from fear: security at work

4.1 Training, skill development, protection in the labour market

Right to time off to train

4.2 Security

Consultation, Communication, influence and co-determination

4.3 Extending working life

Measures to extend working life.

5. Control

5.1 Rights to co-determination

Early and full disclosure of reorganisation plans with time limits

Codetermination on introduction of new equipment, working arrangements, etc

5.2 Extending Safety Reps regulations to introduce co-determination on any aspect of working life that bears on physical or mental well-being

Roving safety reps

Right to carry out confidential surveys

6. Fairness/rights to associate: social function of work

6.1 Dignity at work clauses 

Extend the Protection from Harassment Act 1997

Adopt Dignity at Work Act (MSF 1997) cf Swedish Bullying at Work Ordnance

i.e. introduce procedures

6.2 Minimum wage ??

6.3 Equal treatment:

6.4 Rights of association at work

6.5 Rights to mediation within the workplace on a wide range of issues where disputes arise. Indicative role for trade unions in mediation.

7. A new remit for HSE/LA inspectors to act as a Labour Inspectorate

Legislation to introduce a labour inspectorate with duties to inspect work practices and health and safety.

Some outstanding problems to discuss

Is this a sensible approach ?

Do we need law ?  (look at the areas where we have made significant progress over 15 years – they are the areas where we have law, and/or effective litigation under common law, plus investment)

Would we be more likely to achieve what we want by tinkering with additional bits of legislation than by putting everything under one heading ?

Are the health grounds for these changes strong enough for us to succeed ?

Should we separate our agenda for health and safety from changes in employment law and trade union rights in a different way ?

An argument for this approach

One of the difficult things about negotiating on stress is that it is fluid – it is like experiencing the liquidity of capital.  You can have anything you want if you are willing to sacrifice something else in order to get it.  

team work – yes, if you can work faster and more productively, 

training – yes, if you pay back the cost if you leave too soon, or at your own expense,  

freedom from bullying – yes if you accept our soft duress, 

security – if you become a company man or woman

‘control’ over your working conditions if you come up with a way of working fewer hours and producing more

autonomy, if you take full responsibility for the risks.

This is why we have to have a package of stress measures and head towards an entirely different model for work.  The process of defining what we want and why we want it can be productive in the short-term – I assume that to achieve an acceptable Quality of Working Life is a long-term goal.
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